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Thank you for having this session, Commissioner [image: image2.jpg]


Reilly.  Chancellor Ulmer prepared herself for this assignment by convening a similar listening session here before your first meeting – which I also found to be a learning experience.  
I am Dave Harbour, a retired Alaska regulator and former member of the Natural Gas Committee of the National Association of Regulatory Utility Commissioners (NARUC
).  The purpose of my testimony to you today, is to urge the Commission to undertake the mission required by the President’s Executive Order
 with great regard for the public interest.

Your Commission’s first role under the Executive Order is to, “examine the relevant facts and circumstances concerning the root causes of the Deepwater Horizon oil disaster”.  That role is not of much interest tonight since your stated purpose is to hear from those who have experience or expertise in oil spill response and recovery.  
So your second role  under the executive order is at issue tonight: to develop “options for guarding against, and mitigating the impact of, oil spills associated with offshore drilling, taking into consideration the environmental, public health, and economic effects of such options….”
Your recommendations will be critical to Alaskans because in his recent trip to Alaska, BOEM Director Michael Bromwich said that his decision regarding overdue approvals of Alaska OCS projects would in some respect be based on your Commission’s recommendations.   

The expertise I would offer for your consideration – as a former regulator -- deals with due process and underlying principles of the rule of law as you prepare your recommendations.  
While the definition of ‘rule of law’ is debatable, I don’t think anyone has ever debunked Plato’s assessment 2,400 years ago that, “Where the law is subject to some other authority and has none of its own, the collapse of the state…is not far off....”  He concluded that, “if law is the master of the government …, then the situation is full of promise and men enjoy all the blessings that the gods shower on a state.”  I am confident that under this standard, Plato and our founding fathers would be looking dimly on the Secretary of Interior for his recent OCS decisions affecting Alaska.  From this Alaskan’s viewpoint, Secretary Salazar has created an imperial throne of his administrative position.  He has not acted in response to the law but – in Plato’s words – has attempted to make the law subject to his own authority.   Your clear headed recommendation could help set the Interior Department back on a steady course consistent with the rule of law, respectful of due process and serving the interest of the American public.

I am advising you tonight –via several bullet comments—under your second mission of considering ‘economic consequences’ of the Department’s decisions.

· The Secretary’s moratorium applied to deepwater development.  Yet, without public notice or notice to affected parties he told the Senate Appropriations Committee on June 23 that the Moratorium did apply to Alaska.  Just like that.  No due process.  Done on his own authority.  He repeated his verbal extension of the moratoria last week while he was in Anchorage.  He said he had other reasons than ‘deepwater concerns’ for applying the moratorium on his own authority to Alaska.  He said he had applied this moratorium to Alaska on his own authority by causing various approvals to be withheld.
· The Secretary’s blunt use of power under the authority of his own word without notice or due process has significantly harmed Lessees, the State of Alaska and the people of the state.  Chukchi and Beaufort Sea exploration was on course for his approval early in the year, following several years of preparation by exploration companies and the expenditure of billions of dollars.  The Secretary’s actions have cost companies hundreds of millions or billions of dollars in delays and lost opportunities.  His actions have endangered the economic survival of the State, dependent as it is on declining throughput of the Trans Alaska Pipeline--waiting for new volumes of OCS or ANWR or National Petroleum Reserve-Alaska throughput.  His actions have erased job opportunities this very summer for hundreds of Alaskan citizens.
Here are several suggestions for you.  As you weigh your recommendations to the Secretary and President under part two of your mission (i.e. dealing with economic development), stress the importance of dealing fairly with the public, of serving the public interest.  Here are several ideas for you:

· Recommend that by year end the Secretary approve all permits allowing for a robust 2011 Chukchi and Beaufort Sea exploration program, or remain vulnerable to claims of the arbitrary and capricious use of authority.

· Recommend that BOEM Director Bromwich be more mindful of public perceptions.  When he visits Alaska or other states to hold meetings that affect current and future generations of citizens, he should give proper public notice and hold a public hearing.  Escaping public notice rules by calling an event a “meeting” rather than a “hearing” and providing several days’ notice of the time and location on an obscure webpage looks like an effort to avoid attention. 
· Recommend the Secretary be more mindful of public perceptions.  Flying to Alaska after giving the state several days’ notice last week after issuing decisions on his authority that threaten the economic survival of the state looks like an effort to avoid attention.
· Recommend that in the future you hold ‘hearings’ here rather than ‘listening sessions’, complete with proper public notice, to make sure that you, too, are not perceived as attempting to avoid public focus on a matter affecting this and future generations of Alaskans.
Finally, all of us in this room are devastated by the Deepwater Horizon tragedy.   And, you know, a crop duster crashing in the main market of the Iowa State Fair is tragic, too.  But please incorporate this final principle into your recommendations:

Just as the FAA shouldn’t shut down aviation in Alaska should a crop duster crash on an Iowa crowd, so is it equally improper for the Secretary on his own authority to extend a deepwater moratorium in the Gulf of Mexico to the shallow waters of Alaska in absence of public notice and with disregard for the harm caused to a government, companies and citizens who live 4,000 miles North.
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